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true (re* judicata). But, nevertheless, the counsel won,, and nearly 
everything of any interest in the Dreyfus trial was disclosed. 

The constant reiteration by the court of the words " la chose jugie" 
gave occasion for a rather dramatic retort of Me. Clemenceau, the coun- 
sel of the publisher. Behind the seat of the judges of the assize courts 
of France a painting of the Crucifixion is usually found. It is sup- 
posed, probably with no more reason than is "kissing the Book," to 
insure greater truthfulness of testimony. Once when the court had 
insisted on the sacredness of the "chose jugie" Clemenceau pointed 
to the Crucifixion and cried, "There's another ' chose jugie.' '' 

After thirteen sessions the accused were convicted, as must, indeed, 
have been anticipated. The charge against them, to- wit: the writing 
and publishing of this defamation that the courts-martial had convicted 
Dreyfus and acquitted Esterhazy by order of the Government, was, in 
its nature, hardly susceptible of proof, since no witness would have 
been permitted to affirm the fact if he desired, which none of them 
did. What was unexpected was the severity of the sentence, which 
was for the maximum fine and the maximum term of imprisonment as 
to Zola. 

The Court of Cassation, the highest court of appeal, and one which 
concerns itself exclusively with questions of law, quashed the sentence, 
on the purely technical ground that the proceeding should not have 
been initiated by the Minister of War, but by the courts-martial who 
were assailed. 

And on Monday next, the 23d, the trial will again commence at 
Versailles. A. M. Keiley. 

Alexandria, Egypt, May %1, 1898. 



ADVERSABY POSSESSION — AGAIN. 



Much of the confusion which surrounds the question of adversary 
possession, as discussed in recent issues of the Register, is due, it 
seems to the writer, to the assumption of the false premise upon which 
the discussion has, so far, proceeded. This premise is found in Mr. 
McDowell's corollary from the statute, which Mr. Minor and Judge 
Sims seem to accept as a necessary inference therefrom. The statute 
reads: 

" In a controversy affecting real estate, possession of part shall not be construed 
as possession of the whole, when an actual adverse possession can be proved." 
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The corollary is thus stated: 

" Possession of part shall be construed as possession of the whole, when no 
actual adverse possession is proved." 

This corollary, it is submitted with diffidence, is a plain non sequitur, 
into which the gentlemen named have been betrayed by an effort to 
accomplish, offhand, what few logicians would deliberately attempt, 
viz. , to draw an immediate affirmative inference from a single negative 
proposition. The terms of the statutory proposition are not connected 
in a statement of agreement or identity, with which alone the principle 
of inference can work, but in a statement of difference, which furnishes 
no ground for the application of that principle. There are three terms 
embraced in the statute and its alleged corollary, viz: 

(a) Possession of part when adverse possession can be proved; 

(b) Possession of part when no adverse possession is proved; 

(c) Possession of the whole; 

and the argument objected to may be thus stated: 

Possession of part when adverse possession can be proved shall not 
be construed as possession of the whole, therefore, possession of part 
when no adverse possession is proved shall be construed as possession 
of the whole. Or, stated symbolically : 
(a) is not = (c) ; 
therefore (b) = (c). 

Take this: 

A man, when he can ride a wheel, shall not be regarded as drunk; 
therefore, a man, when he cannot ride a wheel, shall be regarded as 
drunk ! 

The conclusion is absurd, of course, but it is impossible to see any 
difference between the process of deduction here and that employed in 
Mr. McDowell's corollary. 

If, then, the truth of the corollary is denied, there would seem to 
be no objection to admitting Mr. Minor's contention that the statute 
may be applied equally to the possession of the junior and of the 
senior grantee ; nor can there be any objection to Mr. McDowell's 
view that the statute applies to the entire tract. Indeed, since there 
are no words of limitation, it would seem necessary that the terms of 
the statute be given their broadest signification. Mr. McDowell, 
assuming the binding force of the corollary, and in order to escape any 
legal absurdity into which such assumption might betray him, is forced 
to limit the application of the words ' ' possession of part ' ' to possession 
of the senior grantee. He says: 
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"And if we are to understand that the words 'possession of a part' apply to 
possession of a junior, it follows that when the senior has no actual possession, a 
junior who takes actual possession only outside of the interlock, would thereby 
acquire title to the whole of his grant. Because ' possession of a part is possession 
of the whole, when there is no actual adverse possession.' But this is not the law. 
If it were, the senior could be desseised without ever having had opportunity of 
knowing of the ouster." 

It will be seen that the force of Mr. McDowell's objection to apply- 
ing the words "possession of part" to possession of a junior, is 
destroyed if we deny the truth of his corollary. 

Mr. Minor, starting with the same assumption, and in order to 
escape a like absurdity, limits the application of the statute to the 
interlock. He says: 

"But since the statute, by its terms, applies 'in controversies affecting real 
estate,' and since the only real estate affected by the controversy is the interlock, 
it is submitted that the more reasonable construction is to apply the statute only in 
matters relating to the possession of the interlock, leaving out of view the posses- 
sion of either party outside of the portion affected by the controversy." 

And he thus paraphrases the corollary: 

" Possession of part of the land in dispute shall be construed as possession of 
the whole of such land, where no actual adverse possession is proved." 

This effort to limit the application of the statute to the interlock 
has been well answered by Mr. McDowell in his rejoinder (4 Va. Law 
Reg. p. 9). 

Upon the premises stated, Mr. McDowell arrives at the conclusion 
that where the senior grantee is already in actual possession of part of. 
his tract, outside of the interlock, when the junior grantee enters upon 
and occupies part of the disputed territory, the latter is confined to 
his pedis positio. Mr. Minor, on the contrary, finds that the con- 
structive possession of the junior, extending to the whole of the inter- 
lock, should prevail. 

The writer assents heartily to Mr. McDowell's conclusion. But the 
very justness of that conclusion makes all the more dangerous the 
false premise — the corollary referred to — upon which it is based. 
Indeed, it is submitted, with the utmost deference, that this corollary 
is already responsible for a decision, working great hardship upon a 
senior grantee, viz. , the decision in the case, frequently referred to in 
this discussion, of Stull v. Rich Patch Iron Co., 92 Va. 253, where 
it 'was held that the junior's constructive possession to the limits of his 
grant, was not ousted by the senior's constructive possession of the 
interlock, where, at the time of the entry of the junior upon part of 
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the interlock, the senior had no possession, but afterwards (before the 
expiration of the period of limitation) entered upon his grant, but 
outside of the interlock. It is true that Mr. McDowell justifies this 
decision, not on the doctrine of the corollary, but on the theory that 
a constructive possession cannot be ousted by a constructive possession. 
But there would seem to be no good reason why the constructive 
possession of a senior grantee, fortified by his legal seisin, or ' right to 
the immediate possession,' should not prevail against the mere con- 
structive possession of a junior grantee. 

It is hard to believe that the common law gave the junior grantee 
any such preference as that conceded him in this decision, and it is 
certain that it is not given him by the statute, unless we admit the 
corollary assumed. If, then, the decision in Stull v. Rich Patch Iron 
Co. is not based upon the corollary, it is difficult to find wherein lies 
its justification. That it is based upon the corollary seems evident 
from the language of the decision itself. Judge Buchanan, delivering 
the opinion of the court, after dismissing from the court's consideration 
cases decided by the Supreme Court of the United States and referred 
to by counsel in support of the senior grantee's claim, says, at page 278 : 

" If, therefore, the question now under consideration were an open question in 
this State, we could gain but little aid from the decisions referred to, unless we 
knew that they were based upon statutes similar to section 2740 of our Code, which 
provides that ' in a controversy affecting real estate, possession of part shall not be 
construed as possession of the whole, where actual adverse possession can be 
proved.'" 

From this it would seem that the court's construction of the statute 
certainly contributed to its decision, and since the statute itself affirms 
nothing of a case where "no actual adverse possession is proved, " and 
since the land affected by the court's decision was land of which "no 
actual adverse possession ' ' was proved, it seems evident that that 
decision, in so far as it was affected by the statute at all, was based 
upon the corollary, or some similar inference affirming the law in a 
case where "no actual adverse possession is proved." 

Another argument in behalf of the Rich Patch Iron Co. decision is 
based upon the lack of diligence in a true title-holder who leaves his 
land wholly unoccupied until after an adversary possession has com- 
menced; and Mr. McDowell compares the position of the true title- 
holder in such a case to that of a senior creditor, when a junior creditor 
has, by greater diligence, secured a prior attachment. The comparison 
fails in this : One creditor has as much right to collect his debt as 
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another, if neither has taken measures to secure it ; but a claimant to 
land under a mere color of title has not the right to possession enjoyed 
by a claimant under a true title. 

But this argument is best answered by one of Mr. McDowell's own 
diagrams (3 Va. Law Reg. 773) : 
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Lines of patent to B for 25,000 acres, Issued 1795. 

[b] B's actual possession. 
_ Lines of patent to A for 100,000 acres, issued 1800. 

[a] A's actual possession. 

Lines of color of title under invalid deed to B for 75,000 acres. 

Let it be assumed that B, claiming under both his senior grant and 
his secret color of title, is in possession at the time of the grant to A, 
and that A is once enters upon his grant, but outside of the interlock; 
that B remains in possession for the statutory period; then, if Mr. 
McDowell's contention that B's constructive possession cannot be ousted 
by A's constructive possession, be correct, B gains an unimpeachable 
title to the limits of his color title, although A took immediate posses- 
sion of his grant and has been guilty of no negligence. 

Elaborate arguments have been made to show the injury that might 
result to the junior grantee through his ignorance of the extent of the 
senior's claim, if the principle contended for by the senior grantee in 
the Rich Patch Iron Co. Case be admitted. The above illustration 
shows that, under the principle upon which this case was decided, a 
greater injury might result to the senior grantee through his ignorance 
of the extent of the junior's claim. Are we to excuse the junior's 
ignorance of the senior's good title, which is matter of record, and yet 
punish the senior for his ignorance of the junior's mere color of title, 
the existence of which has, perhaps, been carefully concealed ? 
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It is submitted that a case of injustice such as that above illustrated, 
and which is made possible under the principles accepted by Mr. 
McDowell, by Mr. Minor, and by the court in the Rich Patch Iron Co. 
Case, can never arise under the view which, to the writer, seems the 
correct one, and which is embraced in the following propositions . 

1. The statute is to be limited strictly to a denial of a constructive 
possession of the whole where there is an actual adverse possession, and 
furnishes no ground for an inference as to what the law may be in a 
case where there is no actual adverse possession. 

2. Under the statute, as at common law, the constructive possession 
of a senior, fortified by his seisin in law, Or ' ' right to the immediate 
possession," shall always prevail against the mere constructive posses- 
sion of a junior. 

3. If there is no actual possession of any part of the land in dispute, 
the seisin in law of the senior shall prevail. 

4. A constructive possession founded upon actual possession of part 
of the land in dispute, shall prevail against a mere seisin in law. 

Of course, it is understood that the terms "actual possession," 
"constructive possession," and "seisin in law," are used in contem- 
plation of the distinction between them made by Mr. McDowell in 
his initial article (3 Va. Law Reg. 765-6). 

It will be seen that, under this view, the fullest effect may be given 
to the language of the statute; and all the cases, with the exception 
of Stull v. Rich Patch Iron Co., may be reconciled. It is believed, 
though submitted with great trepidation, that the principles here 
enunciated are sufficient for the solution of every possible question of 
adversary possession. 

It seems clear that the law is correctly stated in Judge Sims' para- 
phrase of the statute. The only objection to the paraphrase seems to 
be that it places an unnecessary limitation upon the terms of the 
statute. His corollary, of course, has no better right to existence 
than Mr. McDowell's. 

Paul Pettit. 
Palmyra, Va. 

THE NEGOTIABLE INSTRUMENTS LAW. 



This is an excellent piece of legislation. It not only tends to uni- 
formity on this most important branch of the law, but, containing the 
main features of the law of negotiable paper in a single act, it is more 



